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Security Consultant 
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, Washington, D.C. 20024 

December 15, 1972 


Honorable John L. McClellan 
Chairman, Subcommittee on 

Criminal Laws and Procedures 
United States Senate 
Washington, D.C. 20510 

Dear Sir: 

Thank you for the Committee Print of the Proposed Federal 
Criminal Code which you sent me for information and comment. 

The proposed revision of the current espionage laws as 
contained in Sections 2-5A1, 2-5B7, and 2-5B8 of the draft 
bill is of primary concern to me. That is the part of the 
Brown Commission draft on which I testified before your 
subcommittee May 23, 1972. 

I respectfully submit that the combination of extremely 
broad definitions of information in sections 2-5Al(3) and 
(11) and the offenses stated in section 2-B58 (except sub¬ 
section [2]) would eliminate the freedom of speech and of 
the press. Furthermore, our national defense capability 
would deteriorate beyond calculation as a result of the 
imprisonment or threat of punishment of citizens for ex¬ 
changing knowledge among themselves. A few details follow: 

(a) Use of the term "classified information" 
to designate information the disclosure of which 
would be a criminal offense would give any per¬ 
son who could use a classification stamp the 
authority to make criminals of other citizens. 

The security classification system of the 
Executive branch has been shown in the past 
18 months to be truly a hoax. Congress would 
initiate an era of tyranny if members of the 
Executive branch are permitted to make law by 
classifying an item of information and prosecut¬ 
ing anyone who used the information in a manner 
not approved by the classifier. 
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(b) Use of the term "national security" instead 
' of the existing term "national defense" for any 

act other than actual spying would broaden the 
new code far beyond that which is needed for the 
defense of this nation. 

(c) The proposed definition of "national security 
information" is a confusion of vagueness, duplica¬ 
tion, and self-contradiction. For example, 
"national security information regarding classi¬ 
fied communications information" could not consti¬ 
tute a sensible definition since "classified 
information" and "communications information" 
have their own definitions. In addition, the 
inclusion of "information regarding the capability 
of a foreign power with which the United States is 
al lied by executive agreeme nt" would be even more 
abdication of congressional responsibility for 
protecting citizens against Executive branch 
tyranny. 

(d) The proposal to make any citizen a criminal 
if he simply possesses or discloses information 

as stated in section 2-5B8(l), (3) and (4) without 

intent to injure the country, and with no reason 
to believe that the data could injure the country, 
which elements are the key provisions of existing 
law, shows clearly that the author considers the 
First Amendment to our Constitution to have no 
meaning or effect. 

(e) Section 2B58(5) would make it a crime for a 
person who might use any classified information 
in a manner pr ejudicial to the interest of the 
United States. This would open the door for 
political prosecution of any person whose acts 
might displease bureaucrats. 

(f) Section 2-5B8(6) would extend to any citizen 
an existing law which now has narrow application 
only to federal personnel. This would permit 
additional entrapment of innocent citizens by 
Executive branch employees putting security 
classification marks on such information as 
suits their fancy. 
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I would also urge revision of Section 2-5B7 to 
strengthen its effect in the defense of our nation. The 
section is directed at spying engaged in specifically to 
damage or reduce the capability of the country to defend 
itself. The information which requires protection is 
information relating to the national defense , and the 
current use of that term should be continued. The evil 
of spying is so serious that simplicity and clarity of 
language for protective purposes are essential. A term 
that is impossible to define precisely, such as "national 
security information," would not serve the defense 
interests of the nation. The inadequacy of that term is 
proved by the proposed distinction in section 2-5Al(ll) 
between war-time and peace-time national security informa¬ 
tion. The draft language would permit peace-time 
espionage involving massive volumes of information. I am 
completely dedicated to the position that the national • 
defense demands protection against spying at all times 
which would involve any information relating to the national 
defense. 


The difference between existing espionage laws and 
the Committee Print is far greater than between existing 
law and the Brown Commission draft, which was the subject 
of hearings held by your subcommittee. It would seem 
inevitable that the radical changes in the Committee Print 
will not be approved. The most reasonable solution would 
be to substitute existing law for the draft revision, 
including perfecting changes generally known to be accept¬ 
able, and those which I recommended last May. 

The burden of proof for changes in the purpose 
and application of existing law should rest with those who 
seem the least concerned for freedom of speech and of the 
press. Those who favor our First Amendment rights should 
not be forced to fight the Congress for their retention. 

Whichever version of proposed law is filed, I 
would be pleased and honored to testify, if invited to do 

so. 


Very truly yours. 



WILLIAM 


NCE 


WGF:mo 
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COMMITTEE ON THE JUDICIARY 
SUBCOMMITTEE ON CRIMINAL LAWS AND PROCEDURES 
(PURSUANT TO SEC. 7 OF S. RES. IM. tZO CONGRESS) 


November 10, 1972 


TO^^^_^_Vj^t^^se 3 in 1971 and 1972 Hearings of the Subcommittee on Criminal 
Laws and Procedures on Reform of the Federal Criminal Laws 

£ibi3555Sm5E55m£n5£b5225Si5I 

FROM: John L. McClellan, Chairman, Subcommittee on Criminal Laws and 

Procedures, Committee on the Judiciary, United States Senate 


RE: 


Committee Print of Proposed Federal Criminal Code 


Enclosed is a Committee Print of legislation designed to establish a 
new Federal Criminal Code and to replace present Title IS of the United States 
Code, 


This bill has not yet been introduced into the United States Senate, but 
it is expected that it will be filed, assigned a Bill number, and referred to the 
Judiciary Committee for legislative hearings shortly after the 93rd Congress 
convenes on January 3, 1973. 

An advance copy is being sent to you because you or your organization 
testified on one or another aspect of codification, revision and reform of the 
criminal lav/s. 

You may, upon examination of the Print and especially Title I, wish to 
recommend additions, deletions, or modifications prior to introductions as a 
Bill. I hope that you will do so. Such comments should be received by the Sub¬ 
committee before December 15, 1972. 

I also hope that you or your organization will be able to give this Bill 
the same careful attention that you devoted to the Final Report and that you will 
be able to testify or submit a prepared statement during legislative hearings. The 
hearings, hopefully, will begin in late January or early February, 

Although there will be changes between the Committee Print and the 
hill, you may safely begin to prepare your testimony or statement on the basis of 
this document. If you are interested in testifying, please let me know as soon as 
possible so that scheduling may be arranged. 

If you have any questions about the Committee Print or wish additional 
copies, please contact the Subcommittee's Chief Counsel, G. Robert Blakey. 

[John l. McClellan} 
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Mr. 


IN THE SENATE 0E THE UNITED STATES 

\ 

• • January —, 197_ 

and referredtottTcomnduAn^T " 81 b ‘"’’ ' Vhi ° h W “ S re * 4 twice 


A BILL 

T0 :Z mi , thc U, ' i,ed Stat « C ° d ' “"<1 to establish 

a Federal Gnmmal Code; to mate appropriate amendments to the 

Federal Sales of Criminal Procedure; to make conforming amend- 

"■“* Cnm, " al P rovisi ™ 8 » f «her titles of the United States Cotie • 
ana for other purposes. 

2 nl Vr t6d hy the Se7Wte and H ° me ° f Representatives of the 
n ed. tales of America in Congress assembled, That this Act mav be 

A Clted as the “Criminal Justice Reform Act of 197-.” 

TITLE I—REVISION OF TITLE 18 

T ~ — de iS m si <i iss*-* - <0'^: 

7 6 ^ ITLE 18-federal criminal code ■ 

“TABLE OF CONTENTS 

“Part 

I. GENERAL/ PART Sec. 

“IX. SPECIAL PART.A -- 1-1A1 

“III. ADMINISTRATION A 2-3A1 

fi 3-10AI 

8 PART I.—GENERAL PART 

“Chapter 

1* General Provisions _ Sec. 

2 Principu:s of CaiMi^TAna^ 1_1A1 

... Dei ' enses to Criminal Liability U2A1 

‘•L Sente.vclvq_ 1-3A1 

_ n 1—IA1 

J. 84-439—0_ 
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■ “PART IL—SPECIAL PART 

“Chapter 

“5. Offenses Involving the Nation- 

Offenses Involving Governmental Processes—- 

" 7 . Offenses Against the Person- 

“A Offenses Against Property- 

•*9. Offenses Against Public Order-—- 


_2-5A1 

_2-6A1 

_2-7A1 

_2-8 A1 

2-9A1 



.*u 


“Subchapter 

“A. General Provisions. 

“B. National Security. 

“C. Foreign Relations and Trade. 

“D. Immigration, Naturalization, and Passports. 


“Subchapter A.—General Provisions 


“See. 

“2-5A1. Definition of Terms. ' r ; ./. ** n« *i 

“2-5 A2. Jurisdiction. 


“§ 2-5Al. Definition of Terms 

“As used in this chapter, unless it is otherwise provided or a different 


meaning plainly is required: 

“(1) ‘alien* means human being who is not a citizen or a na¬ 
tional of the UnitedStates; 

“(2) ‘application for admission 5 means the application for 
admission into the United States and not the application for the 
issuance of an immigrant or nonimmigrant visa; 

“(3) ‘classi fied information 5 n -ieans information which has been, 
*’"foTreasons of national security,specifically designated for limited 
or restricted dissemination or distribution by an authorized Fed¬ 
eral government agency or which has been restricted by classifi¬ 
cation by the President as affecting the security of the United 
States; 

“(4) ‘communications information 5 means information 
regarding: 

“(i) the nature, preparation, or use of any code, cipher, 
or cryptographic system of the I nited States or of a foreign 
power, including any method of secret writing and any 
mechanical or electrical device or method used for the purpose 
of disguising or concealing the contents, significance, or 
_ means of communications; 

“(ii) the design, construction, use. maintenance, or repair 
of any device, apparatus, or appliance used or prepared or 
planned for use by the I. nited States or a foreign power for 
cryptographic or intelligence surveillance purposes; or 

“(iii) the intelligence surveillance activities of the United 
States or a foreign power, including the procedures and 
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method used in the interception of communications and the 
obtaining of information from such communications by 
other than the intended recipients; ' ■ ■ . 

(5) ‘crewman’ means a person who is working in any capacity 
on board a vessel or vehicle; ■,, . 

“(6)‘deception’includes: fi; rw«/> . » 

“(i) creating or reinforcing a false impression as to fact, 
law, status, value, intention, or other state of mind by false 
written statement, impersonation, or the presentation of a 
forged or counterfeit writing; or 

(**) preventing a public servant from acquiring informa¬ 
ti on which woul d affect his official induct; - 

“(7) ‘entry’ means any coming of an alien into the United 
States from a foreign port or place or from an outlying posses¬ 
sion, whether voluntarily or otherwise, except that an alien having 
a lawful permanent residence in the United States shall not be 
regarded as making an entry if such alien satisfies the Attorney 
General that his departure to a foreign port or place or to an 
outlying possession was not intended or reasonably to be expected 
by him or that his presence in a foreign port or place or in an 
outHing possession was not voluntary. This exception is not avail¬ 
able to any person whose departure from the United States was 
occasioned by deportation proceedings, extradition, or other legal 
process; . 

(8) foreign power’ includes any foreign government, faction, 
party, or military force, or persons purporting to act as such, 
whether or not recognized by the United States, and any inter¬ 
national organization; 

(9) ‘immigration officer’ means any employee or class of em¬ 
ployees of the Immigration and Naturalization Service of the 
Department of Justice or any Federal public servant designated 
by the Attorney General, personally or by regulation, to perform 
the functions of an immigration officer; 

(10) national of the Tinted States’ means a person who is a 
citizen of the United States or who owes allegiance to tie United 
States; and 

securit^information’ means -formation 

$ 

“(i) the military c apabil ity of the United Setae? or of a 
foreign power with which the United States is allied by joint 
defense treaty or execut ive agreement; 
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u (ii) military or defense planning or operations of the 
United States; 

v;. -v “(iii) military communications, research, or development 
of the United States; 

“(iv) restricted data as defined in section 2014, title 42, 
United States Code; 

w (v) classified communications information; 

M (vi) in time of war, any other information relating to 
national defense which might be useful to the enemy. 

■m> M(yii) security intelligence of the United States, including 

information relating to intelligence operations, activities, 
plans, estimates, analyses, sources, and methods. 

“§2-5A2. Jurisdiction 

, “Federal jurisdiction over offenses in this chapter exists when the 

offense is committed. 

'“Subchapter B. —National Security 

“See. 

“2-5B1. Treason. 

U 2-5B2. Military Activity Against the United States. 

“2-5B3. Armed Insurrection. 

“3-5B4. Sabotage. 

■'2-6B5. Avoiding Military Service Obligation. 

“2-5B6. Obstructing Military Service. 

“2-5B7. Espionage. 

“2-5B8. Misuse of Classified Information. 

“2-5B9. Violation of Wartime Censorship. 

“2-5B10. Aiding National Security Offender or Deserter- 
“2-5B11. Aiding Escape of Prisoner of War or Enemy Alien. 

“2-5B12. Offenses Relating to Vital Materials. _ 
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x^§2-5Bl. Treason 

“(a) Offense. —A person who is a national of the United States is 

guilty of treason if he engages in: 

“ (1) levying war against the United States; or ^ 

“(2) adhering to its enemies, giving them aid and comfort 
“(b) Grading.— Tlie offense is a Class A felony, but a person con¬ 
victed of treason shall be sentenced under sectipn 1-4E1. 

“§ 2-5B2. Military Activity Against the United States 

“(a) Offense— A person is guilty^pf military activity against the 
United States if, with intent to aid the enemy or to prevent or obstruct 
avictpry of the United Stated, during a, time of war and v within)the 
United States, he participates in or facilitates military activity of the 

enemy. / x 

“(b) Affirmative Defense.— It is an affirmative defense that the 
defendant acted as a member of the armed services of the enem\ in 
accordance with the laws of war. - 

“(c) Grading. —The offense is a Class A felony. 
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(a) Offexse. —A person, is guilty of espionage if: 

“(1) with knowledge that the information is to be used to the 
injury of the United States or to the a dvantage of a foreign 
power, he gathers, obtains, or reveals national security informa¬ 
tion for or to a foreign power or an agent of such power; or 
“(2) with intent that it be communicated to the enemy and in 
time of war, he elicits, collects, records, publishes, or otherwise 
communicates national security information. 

“(b) Attempt.-i Without otherwise limiting the applicability of 
section 1-2A4 (criminal attempt), any of the following is sufficient 
to constitute a substantial step under such section toward commission 
of espionage under subsection (a)(1): obtaining, collecting, or elicit¬ 
ing national security information, or entering a restricted area to ob- 
tain such information. 

“(c) Grading. The offense is a Class A felony if committed in time 
of war or if the information directly concerns military missiles, space 
vessels, satellites, nuclear weaponry, early warning systems or other 
means of defense or retaliation against attack by a foreign power, war 
plans, or defense strategy. Otherwise it is a Class B felony. 

“(a) Offense.—A person is guilty of an offense if he: 


(1) knowingly reveals nati onal security information to a per- 
son who :s not authorized to receive, it: ^ u 


(2) is a public servant and with criminal negligence violates 
a known duty as to custody, care, or disposition of national se¬ 
curity information, or as to reporting an unauthorized removal, 
deliver}-, loss, destruction, or compromise of such information; 

knowingly having possession of a document or thing con- 

mand to^a)Federal public servant entitled to rereive it-.* 

information; * 1 

“(5) knowingly uses classified information or communications 
information in a manner prejudicial to the safety or interest of 


the United States; or 

“ (6) knowing h’^ornmunicatesda^ified information t o an agent 
or representative of*^onngiH^^^^^^n^!ffice™^nember Q f 
an organization which is, in fact, defined in section 782(5), title 
50, United States Code. • 

(b) Affirmative Defense.— It is an affirmative defense that the 
information was improperly classified) 

“(c) Grading. The offense is a Class C felony if it is committed in 
2 time of war. Otherwise it. is a Class D felony. (FR OM PA^BSS) 


























